










































































  

 Consistent with this regulatory history, EPA adopted its interpretation of “subject to 

regulation” as meaning subject to regulations controlling emissions when it promulgated rules 

defining a “regulated NSR pollutant” under 40 C.F.R. § 52.21(b)(50), rules that were never 

challenged in court.20  That definition includes four categories.  The first three categories 

encompass only those pollutants for which emission control measures are required under three 

principal CAA programs:  (1) criteria pollutants for which EPA has promulgated national 

ambient air quality standards (“NAAQS”) and any constituents or precursors of those pollutants; 

(2) pollutants subject to NSPS under section 111 of the Act, 42 U.S.C. § 7411; and (3) class I or 

class II substances under CAA Title VI (regarding stratospheric ozone protection).  40 C.F.R. 

§ 52.21(b)(50)(i)-(iii).  The fourth category is described by a “catch-all” phrase:  “any pollutant 

that otherwise is subject to regulation under the Act” (except hazardous air pollutants under 

section 112 of the Act, 42 U.S.C. § 7412).  Id. § 52.21(b)(50)(iv).  In including this last category, 

EPA did not intend to depart from its practice of considering as regulated pollutants only those 

pollutants for which emission controls are prescribed under the Act.   

 Indeed, EPA did not discuss this last category in the preamble to its final 2002 rule 

promulgating § 52.21(b)(50).  It simply explained which programs (NAAQS, NSPS, and Title 

VI) were encompassed by the definition, and it specifically listed those pollutants that are 

“currently regulated under the Act” and that therefore “are subject to Federal PSD review and 

permitting requirements.”  67 Fed. Reg. 80186, 80240 (Dec. 31, 2002).  EPA did not list CO2 as 

such a pollutant and did not identify it as among the pollutants covered by 40 C.F.R. 

§ 52.21(b)(50).   

                                                 
20 It does not appear from a review of the record of the rulemaking that petitioner or any other 
party submitted any comments in that rulemaking arguing that CO2 is or should be a regulated 
NSR pollutant.    
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 The purpose and meaning of 40 C.F.R. § 52.21(b)(50)(iv) can best be understood by 

considering it in the context of specific references in section 52.21(b)(50) to existing CAA 

programs under which emissions of pollutants are controlled.  See, e.g., American Mining 

Congress v. EPA, 824 F.2d 1177, 1189-90 (D.C. Cir. 1987) (“where general words follow the 

enumeration of particular classes of things, the general words are most naturally construed as 

applying only to things of the same general class as those enumerated”).21  Significantly, the 

definition of “regulated NSR pollutant” established in the 2002 rulemaking did not include CO2 

despite the fact that under EPA’s then-current legal interpretation as embodied in the 1998 

Cannon Memorandum, CO2 was deemed an “air pollutant” that was potentially subject to 

regulation under the Act.  Thus, that CO2 was not so much as mentioned in that rulemaking -- 

either by EPA or by any commenter -- even though EPA believed it had authority to regulate 

CO2 under the CAA, reinforces the conclusion that CO2 is not “subject to regulation” under the 

Act for PSD purposes. 

 Petitioner claims that EPA’s regulatory history is irrelevant because EPA’s rulemakings 

did not specifically address CO2.  But that is precisely the point.  These rulemakings show that 

when EPA considered whether pollutants were “subject to regulation” for PSD purposes, the 

Agency looked to whether the pollutants were regulated under CAA provisions, such as 

NAAQS, NSPS, Title II, and Title VI, under which EPA establishes emission control standards.  

                                                 
21 Thus, EPA reasonably interprets the phrase in section 52.21(b)(50)(iv), “otherwise is subject to 
regulation under the Act,” as referring to air pollutants “that are presently subject to a statutory 
or regulatory provision that requires actual control of emissions of that pollutant.”  See In re 
Deseret Power Elec. Coop., PSD Appeal No. 07-03, EPA Region VIII’s Response to Pet. for 
Review at 7-8; EPA Region VIII Response at 5-6.  Such pollutants may include, for example, 
certain pollutants emitted by mobile sources that are subject to actual emission controls under 
Title II of the Act but that are neither criteria pollutants nor subject to NSPS or Title VI controls. 
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